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acter, signed by two attorneys who practice in the court." Held, that one who 
complies with the formal prerequisites is entitled to become an applicant and 
to be examined, and if he shows himself to have competent knowledge, it is 
the duty of the court to license him without investigating his general moral 
character. In re Applicants for License (1906), — N. C. — , 55 S. E. Rep. 

635- 

The decision of the court seems to rest upon the strict construction of 
the statute, as revised in 1905. The validity of the statute was assailed with 
much force but with little effect. It was argued that the admission of attor- 
neys to practice is a judicial act and that it is an unwarranted exercise of 
judicial power on the part of the legislature to enact a statute requiring the 
admission of an applicant to practice when it is found that he has competent 
knowledge of the law. Section 8 of the Declaration of Rights provides, that 
attorneys when admitted to practice, are officers of the court, whose appoint- 
ment and conduct are under the control of the court. The court admits the 
judicial side of the argument, but maintains that the legislature has ever 
had the power to say what the qualifications for the following of any profes- 
sion must be, and spends many pages in support of an opinion deciding a 
question which seems to be so eminently well established by the weight of 
authority. The charges against these applicants are as to one, that he is a 
usurer and extortioner, who has preyed upon and swindled the poor and 
ignorant negroes of the community ; as to the other the charge is, burning his 
own store for the insurance money ; and the general charge as against both 
is, bad moral character. Yet the court holds the law powerless to keep such 
men from desecrating the high profession of the law. The cases cited in the 
majority opinion to justify its holding are in many instances cited in the 
dissenting opinion to uphold the opposite view. Ex parte Secombe, 60 U. S. 
(19 How.) 9, 1856, seems not fully in accord with the majority in the prin- 
cipal case as to the common law holding, for the court in that case say, "In 
Common Law courts the determination of who is qualified to become an 
attorney and counsellor rests exclusively with the court." The court is 
upheld by Ex parte Yale, 24 Cal. 242, 1864. But is not upheld by many of our 
best courts: In re Attorney's License (1848), 21 N. J. L. (1 Zab.) 345; State 
v. Byrkett (1895), 4 Ohio Dec. 89; In re Splane (1889), 123 Pa. St. 527, 540. 
In the last case a similarly peremptory revisionary statute was held an 
assumption of judicial power by the legislature, and unconstitutional, in so 
far as it left no discretion on the part of the court to reject an applicant. 
The same holding is found in In re Goodell (1879), 4§ Wis. 693, though with 
some qualifications. 

Bailment — Hiring — Conversion. — Defendants hired a horse of plaintiff 
to be used in hauling an oil well stem to Littleton. On the day following the 
arrival at Littleton the horse was used in hauling the stem to the Johnston 
well, some distance further, and hauling another stem back to Littleton. Two 
days later, while being driven, back home, the horse died. Held, that unless 
the deviation from the journey mentioned in the hiring contributed materially 
to the death of the horse, defendants were not liable. Carney v. Rease et al. 
(1906), — W. Va. — , 55 S. E. Rep. 729- 



372 MICHIGAN LAW REVIEW 

This conclusion in the principal case was obiter, inasmuch as the case was 
decided on another ground, but the court laid down the doctrine in reply to 
the exhaustive argument of counsel and it probably will be authoritative in 
that jurisdiction. It is a well known principle of law that if one hires a 
horse to go to a certain place and drives to another, he is guilty of conversion 
of the horse. Lord Holt laid down the doctrine in the famous case of 
Coggs v. Bernard, 2 Ld. Raym 909, in which he says that if a man should 
lend another a horse to go westward and the bailee go northward, if any 
accidents happen to the horse on the northern journey, the bailee will be 
chargeable. In nearly all the decided cases on this subject the accident or 
injury to the horse occurred on the extended journey and while the bailee 
was using the horse in excess of the contract of hiring, so that they are not 
like the principal case, wherein the death occurred after the bailee had returned 
within the prescribed journey. Such cases are Murphy v. Kaufman, 20 L,a. 
Ann. 559, and Perham v. Coney, 117 Mass. 102, but in the latter case the • 
court did not limit the doctrine to such a case, but said that such a conver- 
sion caused the bailee to be liable in damages to the bailor equal to the 
difference between the value at the time of the conversion and the value when 
redelivered to the bailor. This is a logical conclusion of the doctrine of 
conversion, in that the bailor upon conversion by the bailee acquires a vested 
right of which he cannot be deprived. A return to the terms of the contract 
will not avail the bailee and the bailor may treat the act as a sale and sue in 
trover for the full value of the property. Goddard, Outlines of Bailments 
and Carriers, § 1 17. In Story, Bailments, § 413, it is said, "If the thing is 
used for a different purpose from that which was intended by the parties or 
in a different manner or for a longer period, the hirer is not only respon- 
sible for all damages, but if a loss afterwards occurs although by inevitable 
casualty, he will generally be responsible therefor." This strict application 
of the common law rule of conversion was departed from, however, in 
Farkas v. Powell, 86 Ga. 800, in which the question was the same as in the 
principal case, i. e., would defendant, after having been guilty of a technical 
conversion and having returned within the limits of the original hiring and 
then sustained injury to the hired horse, be liable in trover? It was held 
that if the extra drive did not cause or contribute to the injury, he would 
not be liable. It would seem that a strict application of the doctrine of 
technical conversion and its consequences in such cases would be unneces- 
sarily harsh and unjust, and these cases are justified in withdrawing from 
the doctrine under the facts, for the furtherance of justice. 

Bankruptcy — Attempted Assignment by Trustee to a Creditor of 
Fraudulently Acquired Property. — A trustee in bankruptcy obtained a 
summary order requiring the bankrupt and his wife to turn over certain 
goods, in their possession, as property of the estate and to account for the 
value of other goods not found, failure to obey which order would be pun- 
ishable as a contempt. The vendor of the goods to the bankrupt was per- 
mitted to rescind the sale because of fraud and thus became invested with 
the title. Held, that the vendor could not continue, for his own benefit, the 



